Jerry:

 

After review of the Compensation proposal by some members of the Business Advisory Council (“BAC”), several members have submitted the comments below.  These comments are not exhaustive, were submitted by individual members of the BAC and have not been approved by a BAC vote.  In a nutshell, there is a continued concern that the compensation in the current proposal before the Governing Board is not adequate and is too complex.  Any Compensation proposal impacts the broader business community which may have additional or different concerns.

Some specific concerns (in no order of importance):

1. The level of compensation should not be reduced based on the number of states that are members of the Agreement.  The proposed compensation is only a small percentage of the actual costs incurred by retailers for the cost of collection and such costs are not reduced merely because more states pay compensation.

2. The overall level of compensation provided to sellers is inadequate.  

3. The proposal is too complex, alternatives such as having a first tier that provides differential compensation based on whether the state has single or multiple jurisdictional reporting and another tier that provides straight compensation with no caps should be explored.

4. Many of the collection costs, such as credit card fees are constant and not subject to economies of scale, therefore there is no rational basis for imposing a cap.

5. The member states should be required to provide an allowance for new registrants, which may be limited in amount and duration, to help defray the costs of implementation when collection authority is granted.

6. Some BAC members are concerned that the small seller exception is too low.  In contrast, some BAC members feel the small seller exception at $100,000 in remote sales is too high.

7. A small seller exception threshold that is based on remote sales should exclude certain transactions such as sale for resale transactions.

8. Continued concern with the validation of the states’ data and consistency with how the states are reporting their collection figures, e.g., are all the states consolidating same seller with multiple locations in the state (impacts compensation by tier and caps) and do all the states truly have the data in the format required to accurately calculate the rates per tier. Businesses should be allowed to be on the states’ calls that go over and review the state compensation figures. 

9. There needs to be a known and fair process for how the compensation the states must provide is going to be determined and adjusted each year to prevent issues that arose when the states first conducted their annual compliance reviews.

10. While some BAC members may agree as a compromise measure to a limited compensation delay before compensation must be provided to all sellers, any delay should not be for more than twelve months.  

11. There is a concern that the states currently providing vendor’s compensation to all sellers will discontinue providing all sellers some compensation during the delay period.  

12. New sellers should not be required to register under the Agreement (central registration) to receive compensation.  New sellers should be given the option to register with each individual member state and, if applicable, that revenue should still considered “new revenue” by the member states. 

13. Compensation should be provided to all sellers, an exclusion for certain types of taxpayers such as undefined “public utilities” is not appropriate.

14. Sellers with high percentages of exempt sales have administrative sales/use costs that are not compensated under a tax collected compensation scheme.  Burdens imposed on such sellers need to be reduced and/or compensated.

15. If the compensation rates and small seller exclusion are going to be set by the Governing Board, the federal review standard at the court of federal claims for both actions needs to be different than the current arbitrary and capricious standard (used in prior versions of the proposed federal legislation). 

16. Some BAC members believe that Congress, not the Governing Board, should determine the level of vendor compensation.  Additionally, some BAC members believe that Congress should also determine the small seller exception threshold.  

17. The Governing Board should explore using an alternative compensation model based on transactions, with the amount of compensation variable based on the number of transactions. 
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